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NE W  Y O R K     WASHINGTON,  D C     PARIS    LONDON    MILAN    ROME    FRANKFURT    BR U S S E L S  

April 23, 2008       EX PARTE 

Ms. Marlene H. Dortch 
Secretary  
Federal Communications Commission 
Room TW-325 
445 12th Street, S.W. 
Washington D.C. 20554 
 

Re: Petition of AT&T Inc. for Forbearance under 47 U.S.C. § 160 from Enforcement 
of Certain of the Commission’s Cost Assignment Rules, WC Docket No. 07-21
   

Dear Ms. Dortch: 

In the above-referenced petition for forbearance, AT&T has sought the elimination of the 
bedrock cost assignment rules that are essential for monitoring AT&T’s compliance with its obligation 
under Sections 201(b) and 202(a) of the Communications Act to provide common carrier services on 
just, reasonable and not unjustly or unreasonably discriminatory terms and conditions.  Throughout 
this proceeding, AT&T has blithely asserted that the Commission has not and will not use regulatory 
cost accounting data, but this is patently false.  As Ad Hoc explained in its recent ex parte letter, the 
Commission and private parties have relied on this information in the past, are doing so now, and will 
do so in the future (if it is still available).  See Letter from James S. Blaszak to Commissioner Robert 
McDowell, WC Docket 07-21 (Apr. 22, 2008).   

 
It is also important to emphasize that AT&T continues to have powerful incentives to 

misallocate costs so as to leave regulators and private parties with the impression that it earns lower 
profits on regulated services than is in fact the case.  ILECs have long engaged in this kind of conduct.  
For example, NYNEX entered into a consent decree with the Commission in 1990 arising out of a 
Commission investigation into NYNEX’s misallocation of costs to its regulated rate base.  See New 
York Tel. & Tel. Co., Consent Decree, 5 FCC Rcd 5892 (1990) affirmed New York State Dep’t of Law 
v. FCC, 984 F.2d 1209 (D.C. Cir. 1993).  Pursuant to that consent decree, NYNEX was required, 
among other things, to reduce its interstate rate base by $35.5 million, the amount by which it had 
padded its rate base to reduce its rate of return.   

 
In 1997, long-after the ILECs became subject to price cap regulation, the Common Carrier 

Bureau’s auditors commenced an audit of the RBOCs to determine, among other things, whether 
property recorded in their regulated accounts represented equipment used and useful for the provision 
of telecommunications service.  The auditors found that the RBOCs had recorded huge costs, in the 
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aggregate approximately $5 billion, in their regulatory accounting books for facilities that apparently 
did not exist or could not be accounted for.1  As the Commission later explained, the Bureau auditors 
reported that each of the RBOCs’ records included (1) equipment “that could not be found by the 
Bureau auditors or by company personnel during the field audits,” and (2) “records and accounting 
entries that had no description of the equipment or its location and were described as ‘undetailed 
investment’ or ‘unallocated other costs.’”2  The Commission ultimately terminated the audit process, 
citing, among other things, its decision since the release of the Bureau’s audit to lower the ILECs’ 
interstate switched access charges in the CALLS Order by $2.1 billion.  Audit Termination Order ¶ 11.  
Commissioner Harold Furchtgott-Roth, in a separate statement accompanying the Audit Termination 
Order, clarified the direct link between the results of the audit and the FCC’s agreement to endorse the 
rate reductions in the CALLS Plan.  As the Commissioner explained, the Commission’s decision to 
terminate the audit was “an outgrowth of the CALLS negotiations . . . .  As part of the final agreement 
between the Bureau and the participants to the CALLS negotiations, it was agreed that the Commission 
would . . .  terminate the [Bureau] audits.”  See id. Statement of Commissioner Harold Furchtgott-
Roth, Concurring in Part, Dissenting in Part.  Given that the Bureau’s disclosure of the RBOCs’ 
widespread cost misallocation resulted in an enormous rate reduction in the CALLS Order, it is easy to 
understand the link between the RBOCs’ accounting costs and rates under price caps as well as 
AT&T’s strong incentive to avoid effective scrutiny of its costs.  It is no wonder that AT&T is now 
arguing so strenuously that the Commission should eliminate the very cost assignment and allocation 
rules that are necessary for the Commission to continue to monitor AT&T’s costs and rates. 

 
Indeed, AT&T’s attempt to eliminate critical cost assignment and allocation rules should be 

understood as part of its long-standing effort to strong-arm the Commission into relinquishing the tools 
necessary to oversee RBOCs’ accounting practices.  For example, in implementing the requirement in 
Section 272(b)(1) that RBOC Section 272 affiliates “operate independently from the Bell Operating 
Company” (47 U.S.C. § 272(b)(1)), the Commission determined that allowing a BOC or BOC affiliate 
to perform operating, installation, and maintenance (“OI&M”) functions associated with the section 
272 affiliate’s facilities “would create substantial opportunities for improper cost allocation.”3  The 
Commission therefore prohibited “a section 272 affiliate from contracting with a BOC or another 
entity affiliated with the BOC to obtain operating, installation, and maintenance functions associated 
with the section 272 affiliate’s facilities.”  Id.  The Enforcement Bureau later issued a Notice of 
Apparent Liability in which it concluded that BellSouth, now part of AT&T, had apparently openly 

                                                 
1 See “Audit Showing Baby Bells Can’t Locate $5 billion in Gear Could Spur Rate Cuts,” Kathy Chen, 
Wall Street Journal (Mar. 15, 1999). 
2 See 1998 Biennial Regulatory Review -- Review of Depreciation Requirements for Incumbent Local 
Exchange Carriers; Ameritech Corporation Telephone Operating Companies’ Continuing Property 
Audit, et. al., Second Report and Order in CC Docket No. 99-137 and Order in CC Docket No. 99-117 
and AAD File No. 98-26, 16 FCC Rcd 4083, ¶ 8 (2000) (“Audit Termination Order”). 
3 See Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the 
Communications Act of 1934, as Amended, First Report and Order, 11 FCC Rcd 21905, ¶ 163 (1996). 
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violated the Commission’s OI&M prohibition.4  But rather than reform its conduct to comply with 
regulations that the Commission had found so important to protect consumers from the consequences 
of cost misallocation, BellSouth and the other RBOCs were able to bully the Commission into 
repealing the OI&M prohibition.5  The Commission should not bow to political pressure from AT&T 
in a similar manner in this proceeding.  It should recognize the enduring importance of appropriate 
accounting rules for carriers subject to price cap regulation and deny the instant petition in its entirety. 

 
Please let us know if you have any questions in connection with this submission.  
 

 
 

Respectfully submitted, 
 
_______/s/__________ 
Thomas Jones 
 
 
cc:  John Hunter 
 Angela Giancarlo 
 Ian Dillner 
 Scott Deutchman 
 Scott Bergmann 
 Chris Moore 

 

 

                                                 
4 See BellSouth Telecommunications Inc., Apparent Liability for Forfeiture, Notice of Apparent 
Liability for Forfeiture, 19 FCC Rcd 5310, ¶¶ 13-15 (Mar 25, 2004). 
5 See Section 272(b)(1)’s “Operate Independently” Requirement for Section 272 Affiliates, Report and 
Order, 19 FCC Rcd 5102 (Mar. 17, 2004). 
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